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2. 

FITNESS & PROPRIETY FRAMEWORK 

FOR PROSPECTIVE & CURRENT MEMBERS OF THE BOARD OF TRUSTEES 

 

 

1. INTRODUCTION 

1.1 This document provides the framework against which the fitness and propriety of the 

following persons will be assessed:  

1.1.1 first, a person who is nominated for election to the Board of Trustees ("Nominee") in 

order to determine the eligibility of the person to stand for election;  and 

1.1.2 second, a current member of the Board of Trustees ("Trustee") in order to determine 

their continued eligibility to serve on the Board.  

1.2 This document will be referred to herein as "the Trustee Framework".  A copy of the 

Trustee Framework will be made available to a Nominee upon request.  

2. LEGISLATIVE AND POLICY FRAMEWORK 

2.1 The following documents form the Trustee Framework: 

2.1.1 the Medical Schemes Act, 1998 ("the MSA") and regulations promulgated thereunder;  

2.1.1 the Medihelp Medical Scheme Rules Version 3 of 2017 ("the Medihelp Rules"); 

2.1.2 the Trust Property Control Act, 1988 ("the TPC Act") and the Financial Institutions 

(Protection of Funds) Act, 2001 ("the FIA");  

2.1.3 the King IV Code on Corporate Governance ("King IV");  

2.1.4 the Proposed Fit and Proper Standards for Principal Officers and Trustees Discussion 

Document, issued by the Council for Medical Schemes, dated October 2008 ("the 

Discussion Document") (see Annexure B1). 

2.2 The salient provisions of the above documents are set out briefly below.   
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2.3 The MSA 

2.3.1 The MSA is the principle statutory instrument in terms of which medical schemes are 

established, registered and regulated.  The stewards of a medical scheme, the Board of 

Trustees, are appointed in terms of the MSA, are required to be fit and proper persons 

and owe a fiduciary duty to the scheme and its members.  The observance of Trustee's 

fiduciary duties requires them to act in good faith and in the best interests of the medical 

scheme; to avoid conflicts of interest; to exercise powers properly and with the requisite 

degree of care and skill; and to maintain an unfettered discretion. 

2.3.2 Section 57(6) of the MSA codifies these fiduciary duties by requiring Trustees to: 

2.3.2.1 take all reasonable steps to ensure that the interests of the beneficiaries in terms of the 

rules of the medical scheme and the provisions of the MSA are protected at all times; 

2.3.2.2 act with due care, diligence, skill and good faith; 

2.3.2.3 take all reasonable steps to avoid conflicts of interest; and  

2.3.2.4 act with impartiality in respect of all beneficiaries. 

2.4 The Medihelp Rules 

2.4.1 The Medihelp Rules further reiterate the above duties in rule 18.  Rule 18 stipulates that 

the Trustees are responsible for the proper management of Medihelp in term of the 

Rules, which include, inter alia: 

2.4.1.1 acting with due care, diligence, skill and in good faith; 

2.4.1.2 taking all reasonable steps to avoid conflicts of interest and shall declare any interest 

they may have in a matter serving before the Board of Trustees; 

2.4.1.3 applying sound business principles and shall see to it that the financial soundness of 

Medihelp is maintained; 

2.4.1.4 ensuring that the Rules, operation and administration of Medihelp comply with the 

provisions of the MSA and all other applicable laws; and 

2.4.1.5 ensuring that all disbursements are properly authorised.  
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2.5 The TPC Act and FIA 

2.5.1 The TPC Act reaffirms the requirement that Trustees must act with due care, diligence 

and skill in managing the affairs of another (section 9(1)).   

2.5.2 The FIA regulates, amongst others, the investment, safe custody and administration of 

funds and trust property by financial institutions.  A "financial institution" is defined in the 

FIA to include a medical scheme contemplated in the MSA, and therefore its provisions 

are applicable to Medihelp, and in particular, to the Trustees.   

2.5.3 The duties of persons dealing with trust funds or trust property of a financial institution 

are prescribed in section 2 of the FIA.  A financial institution or, inter alia, a director, 

member or official of a financial institution who invests, holds, keeps in safe custody, 

controls, administers or alienates any funds of the financial institution or any trust 

property— 

2.5.3.1 must observe the utmost good faith and exercise proper care and diligence with regard 

to such funds; 

2.5.3.2 must, with regard to the trust property and the terms of the instrument or agreement by 

which the trust or agency in question has been created, observe the utmost good faith 

and exercise the care and diligence required of a trustee in the exercise or discharge of 

his or her powers and duties; and 

2.5.3.3 may not alienate, invest, pledge, hypothecate or otherwise encumber or make use of the 

funds or trust property or furnish any guarantee in a manner calculated to gain directly 

or indirectly any improper advantage for any person to the prejudice of the financial 

institution or principal concerned. 

2.6 King IV 

2.6.1 King IV, the latest iteration of the Code of Governance Principles for South Africa, is a 

compendium of international best practice principles that support sound governance.  

King IV is applicable to all entities alike and is not geared only for application to 

companies.1   

                                                
1 See Objectives of King IV, page 22, and Distinguishing Features of King IV, page 27.   
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Although compliance with King IV is voluntary, the principles enumerated therein are not 

irrelevant to the standard by which a board of trustees conduct will be assessed.  While 

there are no direct offences and penalties created by the Code, Code makes it clear 

that— 

Good governance does not exist separately from the law, and a corporate 

governance code that applies on a voluntary basis may also trigger legal 

consequences. A court considers all relevant circumstances in determining the 

appropriate standard of conduct for those charged with governance duties, 

including what the generally accepted practices for a particular setting and 

situation are. Voluntary governance codes such as King IV recommend 

leading practices for how governance duties should be discharged, and 

therefore influence and affect what practices are considered and eventually 

adopted and implemented by governing bodies. The more widely certain 

recommended practices in codes of governance are adopted, the more likely 

it is that a court would regard conduct that conforms to these practices as 

meeting the required standard of care. In this way the provisions of voluntary 

codes of governance find their way into jurisprudence to become part of the 

common law. Consequently, failure to meet an established corporate 

governance practice, albeit not legislated, may invoke liability. 

2.6.2 Part 5 of King IV sets out principles on leadership, ethics and corporate citizenship, 

strategy, performance and reporting, governing structures and delegations, governance 

functional areas and stakeholder relationships, which principles are all relevant and 

applicable to Trustees.  Attached as Annexure B2 is a relevant extract of King IV, which 

should be read in conjunction with the Trustee Framework. 

2.6.3 In particular, Part 5.1 of King IV refers to characteristics that members of the governing 

body (the Board of Trustees) should cultivate individually and collectively, and exhibit 

them in their conduct, namely:  

2.6.3.1 Integrity 

2.6.3.1.1 Trustees must act in good faith and in the best interests of the organisation;  

2.6.3.1.2 Trustees should avoid conflicts of interest.  In cases where a conflict cannot be avoided, 

it should be disclosed to the Board of Trustees in full at the earliest opportunity, and then 

proactively managed as determined by the Board of Trustees and subject to legal 

provisions;  
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2.6.3.1.3 Trustees should act ethically beyond mere legal compliance; and  

2.6.3.1.4 Trustees should set the tone for an ethical organisational culture.   

2.6.3.2 Competence 

2.6.3.2.1 Trustees should take steps to ensure that they have sufficient working knowledge of the 

organisation, its industry, the triple context in which it operates, the capitals it uses and 

affects as well as of the key laws, rules, codes and standards applicable to the 

organisation; 

2.6.3.2.2 Trustees must act with due care, skill and diligence, and take reasonably diligent steps 

to become informed about matters for decision;  and 

2.6.3.2.3 Trustees should continuously develop their competence to lead effectively.  

2.6.3.3 Responsibility 

2.6.3.3.1 Trustees should assume collective responsibility for steering and setting the direction of 

the organisation; approving policy and planning; overseeing and monitoring of 

implementation and execution by management; and ensuring accountability for 

organisational performance; 

2.6.3.3.2 Trustees should exercise courage in taking risks and capturing opportunities, but do so 

in a responsible manner and in the best interests of the organisation; 

2.6.3.3.3 Trustees should take responsibility for anticipating, preventing or otherwise ameliorating 

the negative outcomes of the organisation's activities and outputs on the triple context in 

which it operates, and the capitals that it uses and affects; 

2.6.3.3.4 Trustees should attend meetings of the governing body and its committees; and 

2.6.3.3.5 devote sufficient time and effort to prepare for those meetings.  

2.6.3.4 Accountability 

2.6.3.4.1 Trustees should be willing to answer for the execution of their responsibilities, even when 

these were delegated. 
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2.7 The Discussion Document 

2.7.1 The Discussion Document defines the term "fit and proper" as "the regulatory eligibility 

of a person to hold an important position of trust in an entity such as a company or 

financial institution".  The term "fit" relates to a person's competence and ability to do the 

job, and "proper" relates to the character and integrity of the person.  In terms of the 

Discussion Document, the criteria for assessing the fitness and propriety of a person are 

typically organised into the following three categories:  

2.7.1.1 honesty, integrity and reputation;  

2.7.1.2 competence and capability;  and 

2.7.1.3 financial soundness.   

2.7.2 The Discussion Document is attached marked "B" and should be read in conjunction 

with the Trustee Framework.   

3. THE UNDESIRABLE BUSINESS PRACTICE NOTICE 

3.1 The Notice of Declaration of Undesirable Business Practice in terms of section 7 of the 

FIA as read with section 61(1) of the MSA, published under Government Notice 943 in 

Government Gazette 41299, 5 December 2017 ("the Undesirable Business Practice 

Notice") states, in sum, that it is an undesirable business practice for—  

3.1.1 officers of the medical scheme, an administrator, managed health care organisation or 

broker to:  

3.1.1.1 approach or persuade a person to stand for election as a Trustee;  

3.1.1.2 canvass for proxies or to obtain proxies for use in voting for a particular person who 

stands for election as a Trustee;  

3.1.1.3 use personal information of members to bring about the election a particular person; or 

3.1.1.4 fund or organise the election of candidates who stands for election or campaign for the 

election of a particular representative;  

3.1.2 a person who renders services to the medical scheme to approach a person to nominate 

a candidate for election as a Trustee, or to procure proxies for use in favour of any 

nominated person;  



Fitness & Propriety Framework for Prospective & Current Members of the Board of Trustees 

 
8. 

3.1.3 a medical scheme or any of its officers, consultants or contractors to approach an 

employee of the medical scheme to nominate a candidate for election as a Trustee, or 

to procure proxies for use to vote in favour of any nominated person;  and 

3.1.4 any person who renders services to instruct or influence its employees to stand for 

election as a Trustee, or to instruct or influence employees to vote for a particular person 

to be a Trustee.   

4. THE FUNDAMENTAL PRINCIPLES 

4.1 Integrity, competence and financial soundness are the fundamental principles that 

underpin the Trustee Framework:  

4.1.1 a Trustee or Nominee must possess the character, diligence, honesty, integrity and 

judgement to perform the duties of a Trustee;  

4.1.2 a Trustee or Nominee must demonstrate the appropriate skill, knowledge and 

competence in fulfilling the managerial and professional responsibilities in the conduct 

of the duties of a Trustee, in order for him or her to make informed decisions in the best 

interest of the members of the scheme;  and 

4.1.3 a Trustee or Nominee must demonstrate the ability to manage his or her own financial 

affairs properly and prudently, in order to provide confidence in his or her ability to 

manage the financial affairs of the scheme.   

5. FITNESS AND PROPRIETY: DISQUALIFICATION CRITERIA 

5.1 A person shall be disqualified automatically as a Nominee and be removed as a Trustee 

if he or she:   

5.1.1 is disqualified under any law from carrying on his or her profession;  

5.1.2 has in the 10 years prior to his or her nomination or since their election been convicted 

of any offence— 

5.1.2.1 involving dishonesty, fraud, money laundering, theft or financial misconduct;  

5.1.2.2 in terms of tax legislation,  

5.1.2.3 punishable by imprisonment for one year or longer without the option of a fine;  

5.1.2.4 in terms of the MSA.  
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5.1.3 is or has been disqualified or prohibited from being a director of a company under the 

Companies Act, 2008 or similar legislation in another country; 

5.1.4 is removed by a competent court of law from any office of trust on account of misconduct;  

5.1.5 is or has become mentally incompetent or has been classified as a State patient in terms 

of the Criminal Procedure Act, 1977; 

5.1.6 is not or is no longer permanently resident in the Republic of South Africa; or 

5.1.7 is declared insane or incapable of managing his or her affairs by a court; 

5.1.8 is or has become an unrehabilitated insolvent or is under liquidation or provisional 

liquidation.   

5.2 A person will be disqualified as a Nominee if they are under the age of 21 years. 

6. FITNESS AND PROPRIETY: ADDITIONAL CONSIDERATIONS 

6.1 A Nominee shall be required to complete the Election of Members to the Board of 

Trustees of Medihelp Medical Scheme Candidate Nomination and Consent Form ("the 

Nomination").   

6.2 Upon receipt of a Nomination, it shall be vetted by the Board of Trustees or an 

appropriately formed sub-committee thereof against the disqualification criteria set out 

at paragraph 5 above.  Those Nominations which are not disqualified will then be 

assessed against, amongst others, the following factors to determine whether the 

Nominee is eligible to stand for elections:  

6.2.1 is the Nominee familiar with the duties of a Trustee as set out in, inter alia, paragraph 2 

of the Trustee Framework;  

6.2.2 is the Nominee familiar with the provisions of the Undesirable Business Practice Notice 

and has the Nominee confirmed that he or she has not been approached to stand for 

election in a manner prohibited in terms of the Undesirable Business Practice Notice; 

6.2.3 is the Nominee aware of any conflicts of interest which may influence his or her ability to 

carry out his or her role and function with the degree of probity and independence 

required or has the Nominee failed to appropriately address or manage such conflict/s;  
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6.2.4 has the Nominee been the subject of civil or criminal proceedings or enforcement action, 

in relation to the management of an entity or commercial or professional activities, which 

reflected adversely on the person’s competence, diligence, judgment, honesty or 

integrity; 

6.2.5 has the Nominee been reprimanded, disciplined or removed from office by a court, 

tribunal or a professional or regulatory body in relation to the person’s honesty, integrity 

or business conduct, or has the Nominee been notified of any impending proceedings or 

investigation which might lead to such consequences; 

6.2.6 has the Nominee's employment been terminated, or has the Nominee resigned or been 

asked to resign from a position as director, partner or manager of or as a professional 

service provider to an entity in circumstances which reflected adversely on his or her 

competence, diligence, judgment, honesty, or integrity in discharging the responsibilities 

of the position;  

6.2.7 has the Nominee breached a fiduciary obligation or other obligation involving trust; 

6.2.8 has the Nominee contravened any material regulatory requirement or professional 

standard relating to his or her management, commercial or professional activities and 

responsibilities;  

6.2.9 has the Nominee been disqualified, removed or excluded from, or not admitted to, any 

management or professional role by a court, tribunal or regulatory agency, or by the 

operation of a legislative provision;  

6.2.10 has the Nominee provided false or misleading information in relation to his or her 

appointment as a Trustee; 

6.2.11 does the Nominee have a working knowledge of the requirements of the MSA, ability to 

interpret financial statements, basic investment knowledge and an understanding of the 

administration an operations of medical schemes;  

6.2.12 has the Nominee acted as a director, partner, manager, trustee or professional service 

provider to an entity which has become insolvent, been liquidated or placed under 

curatorship or judicial management, or had otherwise failed to meet its financial 

obligations;  and 
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6.2.13 has the Nominee been declared insolvent in the 10 years prior to his or her nomination, 

is in the process of being declared insolvent, has filed for bankruptcy or has had a 

bankruptcy petition served on him or her.  

6.3 The above considerations do not constitute a closed list of the factors which may be 

relevant to determine whether or not a Nominee is eligible to stand for election as a 

Trustee.  All relevant circumstances and considerations, including but not limited to those 

set out in the Discussion Document, will be taken into account. 

6.4 A negative response to any one of the above considerations will not automatically 

disqualify the Nominee from standing for election to the Board of Trustees.   

6.5 The Board of Trustees retains the discretion to determine whether a Nominee is eligible 

to stand for election as a Trustee.   

7. ANNUAL EVALUATION OF TRUSTEES' FITNESS AND PROPRIETY  

7.1 On an annual basis, every Trustee will be required to complete a declaration which, 

amongst other things, addresses the criteria and considerations in paragraphs 5 and 6 

above.   

7.2 A negative response to any one of the considerations set out in paragraph 6 will not 

automatically result in the removal of the Trustee.  All relevant circumstances and 

considerations will be taken into account, and the Trustee may be required by the Board 

of Trustees or an appropriately formed sub-committee to furnish detailed oral or written 

explanations for his or her responses to the declaration.   

7.3 If the Board of Trustees or sub-committee is satisfied with the explanation/s provided, no 

further steps will be taken against the Trustee.   

7.4 If the Board of Trustees or sub-committee is not satisfied with the explanation/s provided, 

further steps may be taken against the Trustee, which may include, for example, a written 

warning, compulsory training or the removal of the Trustee.   

7.5 If the declaration reveals that a Trustee is, having regard to the criteria set out in 

paragraph 5 above, disqualified from continuing to serve on the Board of Trustees, the 

following procedure for the removal of such Trustee shall be followed as provided for in 

terms of Rule 17 of the Medihelp Rules:  
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7.5.1 before a decision is taken to remove a Trustee, the Board shall furnish the member with 

full details of the information which the Board of Trustees has in its possession regarding 

the conduct of the member in respect of whom a complaint was received;  

7.5.2 the Trustee shall be allowed a period of not less than 30 days to respond to the 

allegations;  

7.5.3 the resolution to remove the Trustee must be taken by at least two thirds of the Board of 

Trustees;  and 

7.5.4 the Trustee shall have recourse to the dispute procedures of Medihelp or the complaints 

and appeal procedures provided for in the MSA.   

8. This Framework shall be reviewed on an annual basis by the relevant sub-committee of 

the Board of Trustees and approved by the Board of Trustees. 
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